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T the recent meeting of the [Illinois State 
Bar Association, held in the city of 
Chicago, a proposition for the celebration of 
“John Marshall Day” was advanced by the 
Hon. Adolph Moses, of the Chicago bar, and 
unanimously adopted by the association, with 
instructions to its delegates to the American 
Bar Association to present the matter at the 
next annual session of that association in the 
city of Buffalo, August 28, 29, 30, 1899. Mr. 
Moses’ suggestion is that Monday, February 
4, 1901, be celebrated throughout the United 
States as “ John Marshall Day,” “ in order to 
commemorate the great event which gave to 
the people of the United States the powerful 
mind of Marshall and harmony and strength 
to the great instrument, the Constitution of 
the United States.” It will be remembered 
by students of our history that John Mar- 
shall, on February 4, 1801, took his seat in 
the Supreme Court of the United States as 
the third chief justice, on a commission 
signed by President John Adams, dated 
January 31, 1801. He the court 
thirty-four years. The plan as outlined by 
Mr. Moses is somewhat as follows : 


sat in 


This will likely be the first centennial day in the 
twentieth century, and if the suggestion shall be 
adopted, the occasion will be the peacefully deter- 
mined expression of the bench and bar of the 
United States, that constitutional government shall 
remain with us in its full unimpaired strength, in 
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the twentieth century and through the centuries to 
come. 

The celebration of this day by the bench and 
bar of the United States will bring together the 
greatest assemblage of lawyers and judges which 
the world has ever witnessed, and the dedication 
of the day will mark an event unexampled in the 
history of English-speaking lawyers and judges. 

It is proposed that the judicial department of the 
governments, both State and National, shall be 
the principal actor in this national celebration, and 
it is also suggested that the executive and legisla- 
tive branches of the government shall participate. 

John Marshall, for a brief time, was secretary of 
state under President Adams, and was one of the 
He was also a member of 
Hence it is most fitting that the execu- 
tive as well as the legislative branches of the gov- 
ernment shall participate. 


envoys sent to France. 
congress. 


It is proposed that an exalted meeting take place 
in the Supreme Court chambers of the United 
States at Washington, to which the president, the 
vice-president, the speaker of the house, the mem- 
bers of the cabinet and other dignitaries be invited, 
on which occasion, by direction of the chief jus- 
tice, the judicial life and character of Chief Justice 
Marshall shall be the principal theme of the 
orator. 

It is further proposed that a like celebration take 
place in the joint houses of congress. 

It is further proposed that on said day of cele- 
bration the United States 
shall be closed to secular business and that suit- 


every court-house in 
able ceremonies take place commemorative of the 
great national event. 

The law schools in the United States, the uni- 
versities and faculties of professors may also con- 
sider this day as their own, so that constitutional 
knowledge and betterment of republican govern- 
ment may be advanced. 

It is also proposed that on that day members of 
the bar shall be designated by boards of education 
to address the scholars of the public schools for 
the purpose of making the name of John Marshall 
a household word in the land. 

In this manner the orators of the day will em- 
phasize the great influence which Chief Justice 
Marshall has exercised upon the people and gov- 
ernment of the United States, and the event must 
necessarily bring great and lasting results in its 
train. 

The powerful aid of the secular and legal press 
towards this movement will not be undervalued. 

In order to give effect to this idea, it is proposed 
to present a suitable memorial to the American 
Bar Association at its next August session at Buf- 
falo, accompanied with proper resolutions to the 
effect that the American Bar Association appoint 
a special committee, representing all the States 
and territories, to take charge of this subject and 
work out a plan of celebration for submission to 





50 





THE ALBANY LAW JOURNAL. 





the organized body of the bench and bar and | ject, and the officer to be appointed in pur- 


other public bodies in the United States. 

It is also proposed that such committee appoint 
an editor or a number of editors to prepare a com- 
memorative volume which, besides biographical 
data of the chief justice, will largely deal with his 
constitutional opinions, in order that their influ- 
ence may be widened throughout the non-profes- 
sional world. 

It is proposed to interest in this matter eminent 
judges, statesmen and lawyers who may be in- 
duced to indorse the idea herein suggested before 
it is finally submitted for action to the American 
Bar Association. 

These are merely the outlines of the thought 
which has lately come to me and which may be 
extended in all reasonable directions. The propo- 
sition is in my judgment a feasible one, and will 
be a profound appeal to the intelligence and 
patriotism of the bench and bar of the United 
States, to whom these outlines are respectfully 
submitted by an ardent admirer of Chief Justice 
Marshall and the far-reaching work which he did 
for the people of the United States. 


The suggestions above outlined are in 
every way worthy of careful consideration ; 
they seem to us not only entirely practicable, 
but in the interest of the public weal. It is 
indeed fitting that the life and services of this 
great jurist and statesman should be held in 
proper estimation by his countrymen, and 
the centennial of his elevation to the highest 
legal tribunal in ‘the United States celebrated 
in some such manner as Mr. Moses tenta- 
tively suggests. The results cannot fail to 
be of the highest value to those of ‘the present 
day in stimulating patriotism, enhancing re- 
spect for our noble judiciary, and leading to 
a proper appreciation of the labors of one of 
America’s greatest men. 





Mr. Justice Beekman, of New York, is 
understood to have drawn up a measure 
whose object is to permit the appellate 
judges in the First Division to appoint 
an officer to be known as “ court attorney,” 
whose duty it shall be, under the direction of 
the court, to appear in uncontested matri- 
monial cases, to cross-examine witnesses, to 
subpoena witnesses on his own behalf, “ and 
in general to present proofs that the plaintiff 
is not entitled to judgment.” The bill 
understood to have been modeled somewhat 
after the English statute on the same sub- 


is 
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suance of its provisions will exercise those 
functions which in England fall upon the 
queen’s proctor. The court may also au- 
thorize such “ court attorney” to intervene 
even in contested matrimonial cases. The 
author of the bill says in explanation of it: 
“In the course of my experience in dealing 
with cases of ‘this character I have constantly 
felt the need of assistance which could only 
be supplied by an officer armed with the 
authority which it is the object of the bill in 
question to confer. Suspicion of fraud, per- 
jury, swbornation of perjury, and collusion 
at times arises, but without sufficient basis 
upon the evidence to justify the trial judge 
in throwing 'the case out of court. It is in 
just such cases that the right ‘to call into 
action the services of an official investigator 
would be of the greatest value.” The ad- 
ditional observation of Mr. Justice Beekman, 
that the State is interested in all actions 
affecting the marriage relation, and hence 
possesses the right and is in duty bound to 
take every precaution against its annulment 
without sufficient and proper cause, is un- 
doubtedly true. There can be no question 
that public policy dictates that suits 
divorce shall be officially supervised. 


for 
If it 
be urged in opposition to the proposed 
change that under the law as it stands the 
judge must be satisfied of the sufficiency of 
the proof before granting a decree of divorce, 
the reply is that where no defense is put in 
the evidence is all‘on one side, and the judge 
is unable in most cases to set on foot an 
independent investigation for the purpose of 
ascertaining the facts. The proposed * court 
attorney ” would be a quasi-judicial officer, 
with full authority to investigate fully all mat- 
ters pertaining to applications for divorce 
which seem to need such investigation, a 
work which the judges themselves could 
hardly be expected to undertake. The New 
York Law Journal, in giving its approval to 
the proposed legislation, calls attention to 
one of its provisions which it regards as of 
the utmost importance, viz., that providing 
that even in uncontested cases the court may 
direct the “court attorney ” 


to intervene. 


“ Under the present condition of the prac- 
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tice in this State,” says our contemporary, 
“a reference may be granted in actions of 
divorce only where the defendant has ap- 
peared and answered. The answer need not 
be verified, and we are certain that often an 
appearance is made and an answer served 
simply to insure the privacy of a hearing on 
the merits at a reference instead of in open 
court. Of course, in many of these cases 
there thas been no collusion going to the 
cause of divorce itself, but it is not improb- 


_able that as many instances of connivance at 


the act of adultery which constitutes an al- 
leged cause of divorce will be unearthed by 
a vigilant court attorney, among nominally 
contested actions for divorce, as among such 
actions suffered to go by default.” We un- 
hesitatingly approve of the plan proposed in 
the bill which Mr. Justice Beekman has 
drawn, and commend it to the careful con- 
sideration of the next legislature. Whether, 
when it comes up for passage, it should be 
amended so as to apply its provisions to the 
whole State instead of merely to Greater 
New York is a matter for consideration by 
the makers of our laws. 





A Kentucky judge—Sterling B. Stoney — 
recently refused to grant a petition for 
divorce, which was sought on the ground 
that the wife was an habitual and incurable 
drunkard. The husband, it appears, had 
been a widower less than four months when 
he married the defendant. Although all his 
relatives and many disinterested neighbors 
gave evidence against the defendant, the 
judge declined to dissolve the marriage, say- 
ing: “ Such precipitancy in marriage implies 
a want of ordinary care in making a proper 
selection of a wife. It is an evidence of con- 
tributory negligence on his part. If he has 
been injured or disappointed the reason is 
that he has lacked prudence. Marriage is 
not an experiment. It is a solemn, sacred 
compact, to be entered into soberly, dis- 
creetly, in the fear of God. It is a contract 
for better or for worse.” The introduction of 
the doctrine of contributory negligence into 
matrimonial actions is something new, and 
all the credit therefor must be given ‘to the 
Kentucky jurist named. The evils of hasty 





marriages, all too common in this country, 
are undeniable, and his rebuke of the plain- 
tiff in ‘this case was doubtless well deserved, 
but where the policy of the law is to permit 
divorce for any offenses less than infidelity it 
would seem that habitual drunkenness is a 
very proper cause for dissolving the marriage 
relation. The application of the doctrine of 
contributory negligence is, to say the least, 
forced. We quite agree with Judge Stoney 
that the marriage relation ought to be en- 
tered into soberly —and judging from the 
evidence in this case, the defendant could not 
have thus entered into it. Judge Stoney’s 
decision ought ‘to be speedily overruled. 


No less than seven Supreme Court justices 
are to be chosen in this State at the election 
in November next. The First judicial dis- 
trict will elect successors to George C. Bar- 
rett and Henry W. Bookstaver, whose terms 
of office will expire with the calendar year. 
The Fifth district will choose a successor to 
George A. Hardin, also by reason of regular 
expiration of term. The Sixth district will 
choose, for the full term of fourteen years, 
a successor to the late David L. Follett, 
whose place, for the remainder of ‘the present 
calendar year, Governor Roosevelt is entitled 
to fill by appointment. Inthe Eighth district 
three vacancies are to be filled — one caused 
by the death of Manly C. Green, whose place 
was temporarily filled by the appointment of 
Warren B. Hooker, of Chautauqua; one 
caused by ‘the death of Hamilton Ward, 
whose place was temporarily filled by ‘the 
appointment of Daniel J. Kenefick, of Buf- 
falo; and one caused by the expiration of the 
term of Robert C. Titus, who was a member 
of the Superior Court of Buffalo, and became 
a Supreme Court justice upon the adoption 
of the revised Constitution of 1894. 

The Appellate Court of Indiana, in the 
case of Brown v. Sims (1 Reporter, No. 11), 
decided May 10, 1899, considered the liabil- 
ity of an abstracter of titles to a person who 
made a loan on the faith of an incorrect ab- 
stract furnished by him to the borrower. It 
appeared that Sims, who was an abstracter 
of titles, prepared an abstract of his title to a 
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tract of land for one Henry H. Heckerd. In 
making the abstract he failed to make any 
mention of a lis pendens notice of a suit in 
which the plaintiff afterward recovered a 
judgment that consumed the land. Sims 
knew that he was making an abstract for sub- 
mission to Brown, from whom Heckerd was 
seeking to obtain a loan. When the abstract 
was completed Sims delivered it to Brown 
and personally assured him that Heckerd’s 
title was perfect, and that the land was not 
encumbered by liens of any kind. Brown 
loaned Heckerd $400 on the faith of this 
assurance and ithe statements contained in 
the abstract, but the abstract was ordered 
and paid for by Heckerd. The majority of 
the court held (Henley, J., dissenting) that 
the abstracter was liable in damages to the 
money-lender for his negligent failure to 
make the abstract the owner's real 
title, notwithstanding the lender was not a 
party to the contract. After an extended re- 
view of the authorities, Judge Black, who 
wrote the opinion of the court, said: 


show 


It is very well known that the owner of real 
estate seldom incurs the expense of procuring an 
abstract of the title from the abstracter, except for 
the purpose oi thereby furnishing information to 
some third person or persons who are to be in- 
fluenced by the information thus provided. If the 
abstracter in all cases be responsible only to the 
person under whose employment he performs the 
service, it is manifest that the loss occasioned 
thereby must in many cases, if not in most cases, 
be remediless. Where the abstracter has 
knowledge that some person other than his em- 
ployer will rely in a pecuniary transaction upon 
the correctness of the abstract, the general rule 
that his duty extends only to his employer must 
be maintained. 


no 


How far exceptions ought to be 
countenanced we will not now undertake to say, 
but, confining ourselves to the case before us, we 
are of the opinion that the facts stated in the com- 
plaint are sufficient to put the defendant to his 
answer. Here there actual communication 
between the abstracter and the person for whose 
information the abstract was prepared. The ap 
pellant had refused to make the loan until he 
should be furnished with an abstract, and the ab 
stracter was informed that his abstract was to be 
used for the particular purpose of inducing the 


Was 


plaintiff to make a loan secured by mortgage on 
this real estate. He delivered the abstract to the 
appellant for his use, and certified it to be a cor- 
rect and true abstract of title; and he represented 
to the appellant, before he made the loan, that 
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the title was free and unincumbered, and _ that 
there were no liens on the real estate, and the 
appellant informed the abstracter that he would 
rely entirely on the abstract and his representa- 
tion, and the abstracter informed the appellant, be- 
fore he made the loan, that he could so rely; and 
the appellant did so rely in making the loan, 
having no other knowledge or information. We 
think it cannot properly be said that the appellee 
did not owe a duty to the appellant arising under 
the contract, the attending circumstances indicat- 
ing that it was the understanding of all the parties 
that the service was to be rendered for the use and 
benefit of the appellant, the particular person who 
was to loan his money in reliance upon what the 
abstracter should do and represent in the premises. 
If such a duty did arise the appellee was bound 
to the person to whom he owed the duty to per- 
form it with reasonable care and skill. However 
broad and inclusive the statements of the general 
doctrine in the decided cases, we think that when 
the facts involved and the reasons stated in the 
opinions, to some of which we have referred, are 
considered, it must be concluded that the view 
we take of the pleading before us is sustained by 
the authorities. 


Commenting upon this decision, the Indi- 
ana Law Journal well remarks: 


While we are inclined to agree with the appel- 
late court that the abstracter of titles, under the 
circumstances disclosed in the above case, ought 
to be held liable to the person who was damaged 
by his failure to make a correct abstract, we very 
much doubt whether the settled principles of law 
ought to be held to impose such a liability in the 
absence of a statute. Abstracters of titles have 
never been held to be charged with the perform- 
ance of any public duty, and whatever liability was 
incurred must have grown out of the relations 
created by a private contract. And there seems to 
have been an entire absence of contractual rela- 
tions between the plaintiff and defendant in this 
case, except such as might be implied from the 
fact that the abstracter delivered the abstract to 
the plaintiff instead of delivering it to his em- 
ployer, and personally assured him that the land- 
owner's title was clear of incumbrances. 


- 


Aotes of Cases. 


Breach of Marriage Promise — Minors. — In 
Wells v. Hardy, decided in the Court of Civil! 
Appeals of Texas, in June, 1899, it was held that 
a claim for damages cannot be based on the re- 
fusal of a female minor 18 years of age to perform 
a marriage contract, though a statute of that State 
provides that a female of such age may contract 
for marriage without her parents’ consent, since 
the statute does not atfect the rule that a minor is 
not bound by an executory contract. 
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The court said in part: 

By the common law the status of minority con- 
tinues as to both sexes up to the age of 21; and 
not only is the common law in force in this State, 
but as early as 1870 the legislature enacted what 
is now article 2552 of the Revised Statutes, read- 
ing thus: “ Male persons under 21 years of age 
and females under 21 years of age, who have never 
been married, are minors.” This article is one of 
the general provisions under the title denominated 
“ Guardian and Ward.” It is comprehensive in its 
terms, and it seems to us that it must be held to 
apply to all persons therein described as to all 
transactions that affect their estates, unless some 
statute can be found that expressly or necessarily 
ingrafts an exception upon it; and we do not be- 
lieve that article 2957, or any other article to 
which our attention has been called, creates such 
exception. Although article 2957 removes the 
right of parents to object to such marriages as 
their 18-year-old daughters may choose to make, 
we think the analogy pointed out in Pool v. Pratt 
(1 D. Chip. 254) between a minor’s contract for 
necessaries and contract to marry holds good in 
this and similar cases. The comparison may be 
thus stated: An 18-year-old girl has a perfect legal 
right to live, and a similar right to marry, regard- 
less, in each instance, of parental approval; and 
these rights draw to them, and inclvde in them, 
whatever powers are necessary to their full enjoy- 
ment. Hence it is that, as food and raiment are 
necessary to sustain and enjoy life, the power to 
procure them by contract of purchase exists in 
such a girl; and, as a kusband is necessary to con. 
summate marriage, she has a like power to make 
a contract, by the terms of which she and her 
intended husband promise to marry each other. 
Now, if the one promise, while executory, is bind 
ing upon her, the other should be; and, if she is 
not bound by the one, she should not be by the 
other; and as it is uniformly held that executory 
contracts for necessaries are not binding, so it 
ought to be held as to an executory contract to 
marry. If any distinction should be made in this 
respect, and the woman be permitted to repudiate 
one contract, and not the other, it appears to us 
that the right of repudiation should apply to the 
agreement to marry, instead of the contract for 
necessaries; because, accepting a particular man 
as a husband is of much more importance to a 
woman than the acquisition of food and raiment 
from a particular dealer. 
ing, it is of little consequence to her whether she 
procure her bread from one baker or another; 
but it is vitally important to her whether she 
marry one man or another. Marriage, in its 


Comparatively speak- 


proper sense, is founded mainly upon consider- 
ations of mutual esteem and respect. And if, after 
a woman promises to marry a man, she becomes 
convinced that these sentiments cannot exist be- 
tween them, the law can accord her few greater 
favors than the right to repudiate such a promise. 





Counsel for appellant place great reliance upon 
the case of Devlin v. Riggsbee (4 Ind. 464). In 
that case the plaintiff sued for damages for a 
breach of promise to marry. The defendant 
pleaded a release executed by the plaintiff after 
she arrived at the age of 18 years. The plaintiff 
demurred to this plea, and the demurrer was sus- 
tained. The statute Jaw of that State is similar to 
ours, and the court held that, as the plaintiff at 
the age of 18 was at liberty to marry without the 
consent of parent or guardian, her contract re- 
leasing the defendant from damages for violating 
the marriage contract was binding upon her; and 
used language that tends to support the theory 
urged by counsel for the appellant im this case. 
It may be, as suggested by counsel for appellee, 
that that case was correctly decided, because the 
plaintiff could not retain the consideration for the 
release and deny its binding force; but the court 
did not rest it on that ground, and the reasons 
given for the decision tend to support appellant’s 
contention. However. we are not willing to fol- 
low the Indiana case, if it was inten-led to hold 
that a statute similar to article 2957 would render 
a female under 21 years of age liable for damages 
for the breach of an executory contract to marry. 
We are also referred to Stevenson v. Westfall (18 
Ill. 209), but that case is not in point. It was 
there held that a proviso in a statute reading, 
“and the minority of females shall cease at the 
age of 18 years,” was intended by the legislature 
to be general in its effect, and that females at- 
tained majority by force of the statute in that State 
at the age of 18. 

Homicide — Death Hastened by Deceased. — 
In People v. Lewis, decided by the Supreme Court 
of California, in May, 1899, it appeared that de- 
fendant inflicted a mortal wound on the person of 
deceased by shooting him. After the shooting, 
and while in great pain, deceased cut his own 
throat, thereby hastening his death. It was held 
that if the wound inflicted by defendant contrib- 
uted, concurrently with the wound inflicted by 
deceased, to cause death, defendant is guilty of the 
homicide. 

The court said in part: 

Though no case altogether like this has been 
found, yet, as was to have been expected, the 
general subject has often been considered. In 
1 Hale. P. C. (428), the law is stated. So far as 
material here, his views may be thus summarized: 
(1) If one gives another a dangerous wound, which 
might, by very skillful treatment, be cured, and is 
not, it is a case of homicide. (2) If one inflicts a 
dangerous wound, and the man dies from treat- 
ment, “if it can clearly appear that the medicine, 
and not the wound, was the cause of the death, it 
seems it is not homicide; but then it must appear 
clearly and certainly to be so.”’ (3) If one receives 
a wound, not in itself mortal, and fever or gan- 
grene sets in because of improper treatment or 
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unruly conduct of the patient, and death ensues, 
it is homicide, “ for that wound, though it was not 
the immediate cause of his death, yet it was the 
mediate cause thereof, and the fever or gangrene 
was the immediate cause of his death, yet the 
wound was the cause of the gangrene or fever, and 
so, consequently, is causa causati.” (4) One who 
hastens the death of a person languishing with a 
mortal disease is guilty of a homicide, for the 
death is not merely by a visitation of Providence, 
but the hurt hastens it, and the wrongdoer cannot 
thus apportion the responsibility, etc. It would 
make no difference, I presume, if the person killed 
was languishing from a mortal wound, rather than 
from an ordinary disease. In State v. Scates (50 
N. C. 420) a child was found dead, badly burned, 
and with a wound from a blow on the head. The 
burning was admitted by defendant, but the blow 
was not, and it was not proven who inflicted it. 
The medical witness thought the burning was the 
primary cause of death, but the blow may have 
hastened it. The jury was told that, if it was 
doubtful which was the immediate cause of death, 
they must acquit, but if they found that the burn- 
ing was the primary cause of death, and the blow 
only hastened it, they could convict. The case 
was reversed, the appellate court holding that the 
blow might have been the independent act of an- 
other, and if it hastened the death it, and not the 
burning, was the cause of death. In Bush v. Com. 
78 Ky. 268) the deceased received a wound not 
necessarily mortal, and, in consequence, was taken 
to a hospital, where she took scarlet fever from 
a nurse, and died of the fever. The court said: 
“When the disease is a consequence of the wound, 
although the proximate cause of the death, the 
person inflicting the wound is guilty, because the 
death can be traced as a result naturally flowing 
from the wound, and coming in the natural order 
of things; but when there is a supervening cause, 
not naturally intervening by reason of the wound, 
the death is by visitation of Providence, and not 
from the act of the party inflicting the wound. 
* * * Tf the death was not connected with the 
wound in the regular chain of causes and conse- 
quences, there ought not to be any responsibility.” 
The last case, in my opinion, so far as it goes, 
correctly states the law. The facts of this case do 
not bring it strictly within any of the propositions 
found in 1 Hale, P. C., 428. The second and third 
propositions both predicate a wound not neces- 
sarily mortal. What the law would have been in 
the second case, had the wound been mortal, and 
the applications had hastened the death, is not 
stated. It seems to me, however, the case of a 
person already languishing from a mortal wound 
is precisely that of one suffering from a mortal 
disease. Certainly, the willful and unlawful killing 
of such a person would be a felony, and it cannot 
be true that the first offender and the last can 
each be guilty of murdering the same man, if they 





had no connection with each other, and both 
wounds were not actively operating to produce 
death when it occurred. 

But why is it that one who inflicts a wound not 
mortal is guilty of a homicide, if through miscon- 
duct of the patient or unskillful treatment gan- 
grene or fever sets in, producing a fatal termina- 
tion, when, if it can be clearly made to appear 
that the medicine, and not the wound, was the 
cause of the death, he is not guilty of a homicide? 
In each case, if the wound had not been, the treat- 
ment would not have been, and the man would 
not then have died. In each case the wound occa- 
sioned the treatment which caused or contributed 
to the death. The reason, I think, is found in the 
words advisedly used in the last sentence. In the 
one case the treatment caused the death, and in 
the other it merely contributed to it. In one case 
the treatment aggravated the wound, but the 
wound thus aggravated produced death. In the 
other the wound, though the occasion of the treat- 
ment, did not contribute to the death, which oc- 
curred without any present contribution to the 
natural effect of the medicine from the wound. 
Take, for instance, the giving of a dose of mor- 
phine, by mistake, sufficient to end life at once. 
In such case it is as obvious that the treatment 
produced death as it would have been had the 
physician cut off his patient’s head. But see 
People v. Cook (39 Mich. 236). In this case it 
appears that defendant had inflicted a dangerous 
wound, but it was contended by the defense that 
death was caused by an overdose of morphine. 
Defendant asked an instruction as follows: “If 
the jury believe that the injury inflicted by the 
prisoner would have been fatal, but if death was 
actually produced by morphine poisoning, they 
must acquit.” The instruction was refused, but 
the jury were told that if the wound was not in 
itself mortal, and death was caused solely by the 
morphine, they must acquit. The action of the 
trial court was sustained on the ground that a 
mortal wound had been given, which necessitated 
medical treatment; that the physicians were com- 
petent, and acted in good faith; and that it was 
not made clearly to appear that the morphine 
solely produced death, and that the wound did 
not at all contribute to the death at that time. 
Under the authorities this was equivalent to a find- 
ing that the wound did not contribute to the 
death. This case differs from that in this: That 
here the intervening cause, which it is alleged 
hastened death, was not medical treatment, de- 
signed to be helpful, and which the deceased was 
compelled to procure because of the wound, but 
was an act intended to produce death, and did not 
result from the first wound in the natural course 
of events. But we have reached the conclusion by 
a course of argument unnecessarily prolix, except 
from a desire to fully consider the earnest and 
able argument of the defendant, that the test is — 
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or, at least, one test— whether, when the death 
occurred, the wound inflicted by the defendant did 
contribute to the event. If it did, although other 
independent causes also contributed, the causal 
relation between the unlawful acts of the defendant 
and the death has been made out. Here, when 
the throat was cut, Farrell was not merely lan- 
guishing from a mortal wound; he was actually 
dying; and after the throat was cut he continued 
to janguish from both wounds. Drop by drop the 
life current went out from both wounds, and at 
the very instant of death the gunshot wound was 
contributing to the event. If the throat-cutting 
had been by a third person, unconnected with the 
defendant, he might be guilty; for, although a man 
cannot be killed twice, two persons, acting inde- 
pendently, may contribute to his death, and each 
be guilty of a homicide. A person dying is still 
ia life, and may be killed; but if he is dying from 
a wound given by another, both may properly be 
said to have contributed to his death. 


—- «+ 


TRIAL BY JUDGE AND JURY. 
(Concluded from last week.) 
W* pass from the right of trial by jury to its 
utility and value. 
to any other mode of trial in criminal cases is in 
disputable. 
trary. 


Its immense superiority 


The criminal law is crude and arbi- 
The discrimination essential to distinguish 
between crimes dangerous to society and those not 
so cannot always be formulated into a written rule. 
Human intelligence and foresight are not equal to 
the task of conceiving, and the English language 
is not adequate to express the nice distinctions 
and varying qualities in human actions. They 
depend upon the environments, age, temperament, 
education, motive and many other things which 
can be applied to the particular case by a jury only. 
The law takes no note of moral justification, but 
only legal. 
the difficulty already mentioned of defining with 


It remains so for two reasons. One is 
precision the cases for the application of the prin- 
ciple of moral justification or retributive justice; 
and the other is the knowledge that the jury, 
owing to their peculiar constitution and represen- 
tative character, have power to and will supply this 
defect. A jury will convict the assassin, but not 
the girl who kills her seducer; they will convict 
the man who murders for money, but not the man 
who kills the invader of his home; and when a 
hundred good men, overcome with virtuous indig- 
nation by the atrocious crime of savage 
brute, do execution upon him without the forms 
of the law, the jury will not hang the hundred 
good men for accelerating the outlaw’s punish- 
ment. Cases arise in which to inflict the penalty 
of the law would be more dangerous to social 
order than to overlook the offense. [Immunity to 


some 


murders generally would soon dissolve the bonds 








of society, but juries instinctively feel that the 
social bond is not weakened, but rather strength- 
ened, by the death of a seducer at the hands of his 
victim. The seducer knows that punishment from 
such a source cannot be delayed or evaded by the 


quibbles and technicalities of the law. In such 


cases the verdict represents the sense of justice of 


the people and “ the immense justice of the people 
is almost as impersonal as the justice of God.” 
Representing as it does the immense justice of the 
people, the jury cannot be replaced by an individ- 
uality. Uninfluenced by circumstances of moral 
justification or retributive justice, and heeding 
nothing but the text of the law, the judge would 
be constrained to visit with the same penalty the 
assassin and the girl who slays her seducer; the 
man who murdered for money, and the man who 
killed the invader of his home; the savage brute 
who slew the victim of his lust, and the hundred 
good citizens who retired him from circulation. 

The judge would have to do this, for he does 
not represent and cannot appeal to the immense 
justice of the people to justify him for departing 
from the text of the law. He could not avail him- 
self of that elastic and equitable principle which 
juries can apply to the administration of criminal 
justice and without which no written criminal code 
could long survive. 

By constitutional provision in most, if not all, of 
the States the jury is made the iudge of the law 
as well as the facts in libel cases; and in some of 
the States they are the judges of the law in all 
criminal cases. Such is the law in the State of 
Pennsylvania. In Kane Commonwealth (89 
Pa. St. 522), decided in 1879, Chief Justice Shars- 
wood, in delivering the opinion of the court, said: 
“The power of the jury to judge of the law in a 
criminal case is one of the most valuable securities 
guaranteed by the Bill of Rights. Judges may 
still be partial and oppressive as well from political 
as personal prejudice, and when a jury are satis- 
fied of such prejudice it is not only their right, but 
their duty. to interpose the shield of their protec- 
tion to the accused. 


Vv. 


pe) 


It is as important in a re- 
publican as any other form of government that, to 
use the language of the Constitution of 1776, ‘in 
all prosecutions criminal offenses’ man 
should have a right ‘to a speedy trial by an im- 
partial jury of the country, without the unanimous 
consent of which jury he cannot be found guilty. 
Here solemn judicial determination that 
judges may be “partial and oppressive as well 


for a 


Is a 
from political as from personal prejudice, and 
when a jury are satisfied of such prejudice it is not 
only their right, but their duty, to interpose the 
shield of their protection to the accused.” It will 
be observed that in that State the jury sits in judg- 
ment on the judge as well as the prisoner, and no 
complaint is made that criminal justice is not as 
well administered in that State as in any other. 
The Pennsylvania rule prevailed in some of the 
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United States courts at one time. Mr. Justice 
Baldwin, of the Supreme Court of the United 
States, presided at the trial of Wilson (Ba'dwin 
79) for a capital offense, and said to the jury: “* We 
have thus stated to you the law of this case under 
the solemn duties and obligations imposed on us, 
under the clear conviction that in doing so we 
have presented to you the true test by which you 
will apply the evidence to the case; but you will 
distinctly understand that you are the judges both 
of the law and fact in a criminal case, and are not 
bound by the opinion of the court. You may judge 
for yourselves, and if you should feel it your duty 
to differ from us you must find your verdict ac 
cordingly. * * * If you are prepared to say 
that the law is different from what you have heard 
from us, you are in the exercise of a constitutional 
right to do so.” 

The Constitution confers upon the 
Court of the United States original jurisdiction in 
certain enumerated cases and a provision of the 
Judiciary Act of 1789, now section 689 of the Re- 
vised Statutes of the United States, provided that 
“the trial of issues of fact in the Supreme Court 
in all actions at law against citizens of the United 
States shall be by jury.” The first jury trial in that 
august tribunal was the case of The State of Geor- 
gia v. Brailsford (1 Dallas, 1), which took place 
just 105 years ago. The chief justice and all of the 
justices were on the bench, and Chief Justice Jay, 
as the organ of the court in charging the jury, 


Supreme 


said: “It may not be amiss here, gentlemen, to 
remind you of the good old rule, that on questions 
of fact it is the province of the jury, on questions 
of law it is the province of the court to decide. 
But it must be observed that by the same law 
which recognizes this reasonable distribution of 
jurisdiction, you have nevertheless a right to take 
upon yourselves to judge of both, and to deter- 
mine the law as well as the fact in controversy. 
On this, and on every other occasion, however, we 
have no doubt you will pay that respect which is 
due to the opinion of the court; for, as on the one 
hand it is presumed that juries are the best judges 
of facts, it is on the other hand presumable that 
the court are the best judges of law. But still both 
objects are lawiully within 
cision.” 


your power of de- 

It is sometimes asserted that juries are respon- 
sible for the miscarriage of justice which occa- 
sionally takes place in criminal cases. 
the responsibility for miscarriage will be 
found on the bench and not in the jury box. Ob- 
servation teaches us, and the law reports prove, 
that ten guilty men escape through the errors and 
mistakes and technical quibbles of the courts for 
one who escapes through an error of the jury. 
One of England’s best and ablest judges, Lord 
Chief Justice Denman, said: “It is a grateful task 
to bear testimony to the excellent conduct of juries 
at the Old Bailey sessions. 
single conviction 


As a rule, 
such 


I don’t remember a 
that appeared to be unjust. 





Some acquittals have startled me; but often very 
good reasons, which had not occurred to me at the 
trial, have been suggested afterwards, and I have 
often thought that their mistakes might be traced 
to their feeling too much deference for certain yul- 
gar scraps of judicial which have 
come to be considered as principles of law.” Who 
is responsible for these “ vulgar scraps of judicial 
that do mislead 
frighten a jury into an erroneous verdict? 


phraseology 


phraseology,” sometimes and 

The superiority of the jury as judges of facts is 
as marked in civil as it is in criminal cases. 

This superiority results, in a great part, from the 
inherent difference between fixed and casual tri 
bunals. A fixed tribunal is one where the office i: 
permanent and where the person or persons who 
exercise its functions do so for long terms ‘or 
periods, and each officer in turn is guided by the 
precedents his predecessors. <A 


casual tribunal is one summoned from the body of 


established by 


the people for the occasion only, or for a very 
brief term of service, and who consequently bring 
to the discharge of their duties a freshness and 
carnestness unknown to fixed tribunals, and who 
decide the controversy submitted to them upon it 
merits, unembarrassed by precedents. The judge 
represents the fixed, and the jury the casual tri 
bunal. A jury trial is impersonal; it gives expres 
sion to the sense of justice of the people, which is 
the nearest approach to absolute justice attainable 
in earthly tribunals. The twelve men summoned 
from the body of the people represent in their 
several persons different pursuits and occupations 
in life. Their prejudices, if they have any, result 
ing from their varied pursuits and environments 
counteract each other; but the single judge, hav- 
ing no counterpoise, his bias and prejudice find full 
and unrestrained expression in his judgments. 
He is, besides, constantly struggling to force his 
decision into the groove of precedent, and to that 
end keeps on pursuing precedent and analogies 
and refining and refining until he grows 
with logic and metaphysics ”’ 


* wild 
and loses sight of the 
facts and merits of the case in hand. Juries per- 
forming casual service only, can never acquire the 
bad habit of fixed tribunals of deciding mechani 
cally upon some supposed precedent. Moreover, 
the consequences of an erroneous verdict by a 
jury are immeasurably less than an erroneous ver 
dict by the jury; for one jury is not bound by the 
error of a former jury, but the law of precedent 
will compel the judge to adhere to his error, for 
it is a rule of fixed tribunals that consistency in 
error is to be preferred to a right decision. 

Lord Brougham, who possessed that noble char- 
acteristic of the profession, the courage to defend 
the defenseless against the strong — even a friend- 
less woman against a powerful king — recognized 
the great superiority of the people as judges of 
the facts, and after long experience in courts of 
law and equity, and on the bench as well, declared 
that trial by jury “ should be applied to those cases 
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from which the practice in equity has excluded it; 
and that improvement would be best effected by 
drawing to it the cases which the courts of equity 
have taken from the common law, and which they 
constantly evince their incapacity to deal with by 
sending issues to be tried whenever any difficulty 
occurs ” (ist Brougham’s Speeches, 438). 

It is said juries are inferior to the judge in point 
In the affairs of life much 
that is called learning is of little utility. 

* How small a matter,” says Dr. Holmes, “ liter- 


of learning and ability. 


ature is to the great seething, toiling, struggling, 


love-making, bread-winning, child-rearing, death- 
awaiting men and women who fill this huge, pal- 
pitating world of ours.” 

Men may be oracles in the arts and sciences, and 
infants in the affairs of life. 


This truth is beautifully expressed by’ Milton: 


* But to know 
That which before us lies in daily life 


Is the prime wisdom.” 


and 
is out of 


Job says “ Great men are not always wise,” 
there is nothing truer in the book. It 
the question that one man whose whole existence 
is devoted to one occupation can know as much 
about that is 


knowledge that is wanted in the settlement of con- 


men and affairs — and the kind of 


~as twelve men of affairs 
and 
Judges, as judges of the facts, have all the faults, 


troversics among men 


engaged in varied pursuits occupations. 
but not all the virtues of juries. 


Lord 


necessity for jury trials, said: “It seems to me 


Hobhouse, in an address showing the 
that juries have kept our laws sweet; they have 
kept them practical; they still do so; they are like 
the constant, unseen, unfelt force of gravitation 
which enables us to walk on the face of the earth 
instead of flying off into space. Certainly nothing 
can be more important to the welfare and coher- 
ence and strength of the nation than that its laws 
should be in general harmony with its convictions 
and feelings Juries are passing every 


innumerable decisions, each of them 


but 


carry superfine laws down into practical life, so as 


day very 


small, constant, ubiquitous, and tending to 
to make them fit for human nature’s daily food.” 

The idea here expressed by the learned lord is 
conveyed in the homely old maxim of the farmer, 
that when the fodder in the rack hangs too high 
for the cattle. the fodder must come down or the 
cattle will starve. The tendency of judges in the 
absence of juries would be to hang the fodder in 
the rack too high for the cattle. 

But it is said juries are prejudiced, especially in 
particular sorts of cases, such as suits for personal 
injuries, and on policies of insurance, and other 
like cases. 

When you impeach the impartiality and integrity 
of the jury you impeach the impartiality and in 
the 


tegrity of the whole body of people from 


agrees with our views. 








whom they are drawn, and of which they are a 
represenative part. Our idea of the prejudices of 
The dif- 
ference between a prejudiced man and an enlight- 
ened and impartial one is the difference between 
th man who opposes our views and the man who 


men is gauged by our own prejudices. 


It is the old aphorism on 
It is al- 
ways implied in this charge against the jury that 


orthodoxy and heterodoxy over again. 


there is a tribunal that is free from bias, passion, 
or prejudice, and that that tribunal is found in the 
judge. 

Did it ever occur to those who make this charge 
against the jury that they might have a beam in 
their own eye, and that if jurors are prejudiced in 
favor of the plaintiffs in the class of cases men- 
tioned, it is just possible that the judge might have 
a little bias in favor of the other side? But it is 
assuined that judges never fetter their impartiality 
by entertaining an opinion on any subject — that 
they love nothing, hate nothing, feel nothing, see 
nothing, and know nothing — in a word, that they 
are animated icicles. 

But they are human, and the only thing human 
that is unchangeable is human 
3eyond all question, as a rule, the preju- 


permanent and 
nature. 
dices of a particular class or caste are altogether 
stronger than the prejudices of the whole body of 
citizens whom the jury represents. Transferring 
the functions of the jury to the judge would only 
be to exchange one class of prejudices for an- 
other. 

Sut in the trial by judge and jury they exert on 
each other a mutual and very salutary control, be- 
sides imparting an immense moral weight to their 
joint action. 

It is said jury trials protract litigation, but the 
errors that lead to new trials, and appeals and 
writs of error and the reversals of judgments and 
litigation the errors of the 
Look into the reports and you will find 


protraction of are 
judges. 
that in the trial of commonplace cases the trial 
with the from 


five to fifty errors of law, and frequently convicted 


court is charged commission of 


on some of the charges. And the errors of judges 
are not limited to the courts of original jurisdic 
tion. The appellate courts themselves are con- 
If one is curious to 
know the extent of these errors, let him consult 
Bigelow’s Overruled Cases, where he will find that 
appellate courts as far back as 1873 had overruled 


How 


many they have overruled since that time is not 


stantly falling into error. 


nearly ten thousand of their own decisions. 
known. These are their confessed errors only; 
there still remain we know not how many errors 
not yet confessed, for judges are like all great sin- 
ners — never confess their errors until in extremis 
—and not then with that openness, fulness, and 
frankness supposed to be essential to insure spirit- 
ual salvation to a sinner. 

In the last volume (54) of the reports of the 
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Supreme Court of Nebraska is an official list of 


III cases previously decided by that court which 
have been overruled by that same court, and this 
is comparatively a very young State. 

On one great line of questions the opinions of 
the Supreme Court of the United States have for 
some time swung back and forth with the regular- 
ity of a pendulum, so much so that a distinguished 
lawyer recently remarked that when he had one of 
that line of cases he felt sure of winning it if the 
last case decided by the court was against him. 

It was undeniable facts like these that wrung 
from that great panegyrist of kings, courts, and 
the common law the reluctant confession that 
“The law and the opinion of the judge are not 
always convertible terms, or one and the same 
thing, since it sometimes may happen that the 
judge may mistake the law.”’ (1 Blackstone’s Com. 
71.) “Sometimes may happen” is an extremely 
conservative statement of the situation. 

And yet in the light of these facts there are 
those who affect to regard a court as a fetish, and 
assert that the opinions of judges are exempt from 
criticism, and that they are not amenable in any 
degree to an enlightened public opinion strong 
and forcible enough to compel attention even from 
an absolute monarch. Judges are not popes, and 
their decrees are not infallible. 

They are as prone to err as other men, and no 
more infallible. The notion that a wrong judicial 
decision forecloses further discussion and perpetu- 
ates the wrong forever is altogether erroneous. 
That would simply be to change the maxim, “ The 
king can do no wrong,” to “Judges can do no 
wrong,” and to exchange the despotic rule of a 
king for the despotic rule of judges. Judge Hoar, 
United States senator from Massachusetts, in an 
address before the Virginia Bar Association at Old 
Point Comfort, the 7th of July, 1898 (32 American 
Law Review, 641-655), answers the contention that 
the wrong of a court of last resort is irretrievable 
and irreversible in the following eloquent and con- 
vincing language: “ Experience has shown that 
the errors of judicial decisions require no revolu- 
tion or disorder or violence for their remedy. The 
experience of England and of this country alike 
demonstrates that there is nothing over which a 
sound and healthful public sentiment makes 
a peaceful way surely than 
judicial which is unjust or 
or in restraint of liberty or in 
rank against the people or the rich against the 
poor. The court soon finds a way out of it. It 
gets limited and trimmed; its corners get cut; the 
vigor and vitality are construed out of it; it is 
founded upon the sand. Settled, permanent, de- 
liberate public opinion, sometimes taking genera- 
tions, sometimes taking centuries, to grow and 
ripen, prevails in the end alike over the edict of 
the monarch, the decree of the infallible church, 
the judgment of the court, and the anger of the 
mob.” 


more over a 


decision wrong, 


favor of 











Having shown the complaints against the jury 
to be groundless, the well-founded complaints of 
the jury against the judges, and against some of 
the provisions of the law for their government, 
will be briefly considered. Juries who return ver 
dicts upon their oaths and consciences contrary 
to the judge’s view of the facts of the case are 
sometimes publicly arraigned and impeached, and 
summarily dismissed from their office. Now this 
kind of procedure was fought out and settled, 
against any such invasion of the jury’s rights, a 
good while ago in that country from which we 
inherit the right of trial by jury. Compare such 
treatment of the jury with the deference shown to 
the jury by the Supreme Court of the United 
States in its charge in the case of Georgia v. 
Brailsford, which is elsewhere quoted. The Su- 
preme Court of the United States had a just ap- 
preciation of the dignity, honor, responsibility and 
rights that attach to juries. The juries, equally 
with the judge on the bench, are judges, and as 
supreme and independent in the exercise of their 
jurisdiction as he in his. The errors of both may 
be corrected in the orderly mode provided by law, 
and both may be impeached and removed from 
office for corruption, but neither has a right to 
summarily impeach or remove the other from his 
office for a supposed error in discharging his or 
their duty. 
whenever the judge errs in deciding the law he 
was summarily ordered to step down off the bench. 
What would be the result? Not one single judge’s 
bench would be occupied next Monday; it is cer- 
tain that this bench would be vacant, for the judges 
who sit here have been convicted of repeated er 
rors by the Supreme Court. Judges make hun 
dreds of mistakes in deciding the law where the 
jury makes one in deciding the facts; and when 
juries do err it is commonly owing to the mistake 
of the judge in instructing them erroneously or 
inconsistently on the law. A jury, after receiving 


Let the case be reversed: Suppose 


a two-sided charge from the judge, were unable to’ 
agree, and when they were discharged the judge 
asked them how they stood, to which their fore- 
man replied: ‘ Just like your honor’s charge, six 
When the judges learn to decide the law 
with as much accuracy and fidelity as juries do the 
facts, it will be time enough for them to indulge 


to six.’ 


in censorious criticism of the jury for their sup- 
posed mistakes. Such action is not only a gross 
invasion of the rights of the jury, but it is an 
invasion of the constitutional rights of the suitor, 
who is entitled to have a jury in the box who will 
not be influenced in any degree in the honest and 
independent exercise of their own opinion by fear 
of censure, or the hope of applause from the judge 
The free, independent mind has one opinion, and 
the trammeled, dependent mind another opinion: 
and the free, independent mind is what every 
suitor is entitled to have in the jury box. 

Another just ground of complaint by the juries 
is that character of accommodations provided for 
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them, and their treatment while serving in that 
capacity. They are often subjected to all sorts oi 
deprivations. Frequently their treatment is infi- 
nitely worse than that of the accused they are 
called upon to try. Filthy, ill-ventilated rooms 
without conveniences or comforts of any kind are 
not philosopher’s porticoes. Confinement under 
such conditions is not calculated to call out men’s 
best reasoning powers. It is the knowledge of the 
deprivations and sufferings which jury 
entails that leads many men to look upon jury duty 
with great disfavor, and to resort to all manner of 
devices to escape it. The whole scheme of lock 
ing juries up like must be abandoned 
There is just as much reason for locking up the 


service 


felons 


judges of the law as there is for locking up the 
judges of the facts. The practice has cgme down 
to us from the period of torture; it is a relic of 
barbarism and superstition. The practice has been 
abolished in some courts, except in cases of felony 
and it ought to be abolished in all cases. Juries 
must be put on an elevated plane befitting their 
high and responsible office. They must be made 
to feel that they are invested with the highest and 
most responsible function that can be delegated 
to man — the power of judging their fellow-men 
and they must be treated in a manner befitting the 
honor, dignity and responsibility of their office 
This reform will be followed by an improvement 
in the jury service, for men who would make good 
jurors, who now manage to escape the service 
would no longer shirk the duty. 

The greatest absurdity of the law re‘ating to the 
government of juries remains to be noticed — the 
rule requiring unanimity in the This 
question was discussed with some fulness on an 
(22 


and on this account will be merely 


verdict. 


other occasion American Law Review. 853) 
adverted to 
here. 

The unit rule had its origin in the Dark Ages, 
and is one of the common-law relics of barbarism 
and superstition. Mr. Hallam declared it to be a 
“ preposterous relic of barbarism; Bentham de 
nounced it as “no less extraordinary than barbar 
ous; ” Judge Cooley declared it to be “ repugnant 
to all experience of human passions, conduct and 
understanding;” Mr. Justice Miller, of the Su 
preme Court of the United States maintained 
‘that some number less than the whole should be 
authorized to render a verdict; ” 
commissioners in 1831 several 
States of the Union have abolished the 
happiest results; and in almost all countries where 
the jury trial has been introduced in modern times 
the practice is unknown. Hawaii, which has re- 
cently become part of the republic, has had for 


the English law 
condemned it; 
it with 


nearly half a century a judicial system modeled 
after that of our States. During that period it has 
had a Supreme Court of learning and ability — 
usually composed of educated American lawyers — 
whose entitled to rank with the 
the Supreme Courts of this 


reports are 


average reports of 





country. In a recent paper on “ The Judiciary of 
Hawaii,” Chief Justice Judd, who has had long 
experience at the bar and on the bench in that 
country, says: “ Unanimity in verdicts has never 
been required. 
hear the case 


Nine of the twelve jurors who 
can render a verdict. Forty-five 
years’ experience has not led the community to 
doubt the advisability of this principle, and we 
should part with it with regret.” All reason and 
analogy is against the practice. In all political 
and social matters, and in all other judicial pro 
ceedings the majority rule obtains. A majority of 
one will elect every officer in the republic from 
president to road supervisor, and enact any law, 
State or National. 


judges. 


The rule never did govern the 
In a court composed of three or more 
In the 
last advance sheets of the decisions of the Supreme 
Court of the United States is a case decided by 
the vote of five to four, and many cases in that 


judges, the majority dictates the decision. 


court of the very greatest importance are decided 
by the same close margin. A contest for the office 
of president of the United States was decided by 
a vote of eight to seven by the tribunal constituted 
to try it. 

Many cases occur about which men can ro more 
think alike than they can look alike. 

The diversity of opinion is not due to perversity 
of judgment or to want of understanding, but to 
that honest difference of human opinions without 
which the body politic would become torpid and 
the State perish of the dry rot. 

If unanimity infallibility 
there would be some reason for the rule, but there 


were tantamount to 
is no more infallibility in twelve men than in seven 
or in nine. Its baneful effects on the jury and on 
the administration of justice are very great. The 
superstition should be abolished by law. 

To conclude: For a free people, “ trial by judge 
and jury” is immensely superior to 
mode of trial that the wit ever yet 
devised, or is capable of devising; and evil will be 
the hour for the people of this country when, se 


any otner 


of man has 


duced by any theory however plausible, or deluded 
by any consideration of fancied emergency or ex 
pediency, they supinely acquiesce in its invasion 
or consent to its abolition. 

May the Supreme Judge of the universe speed 
the coming of the time when judges and juries 
alike will have but one passion — justice — and 
only one thought —to overthrow every obstacle 
to its attainment. 


TRUSTS AND LEGISLATION. 


HERE is much misapprehension as to incor- 
porated capital in the United States. Oratorical 
vagarists have endeavored to make common peo- 
ple believe that incorporations are not subject to 
economic laws of competition, and that the rela 
tion of supply to demand is not the sole regulator 
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of values. The fact, however, remains that money 
invested in manufactories or in railroads belong- 
ing to incorporations is no stronger, no better and 
no more exempt from the operation of commer- 
cial laws than the money which is owned by indi- 
viduals. There need be, in my judgment, no 
apprehension as to the trusts crushing out all 
competition. With the exception of the Oil Trust 
and the Sugar Trust, failure among trusts has 
been universal. These failures have come, firstly, 
from overcapitalization, and, secondly, from mis- 
management. Intelligent competition can enter 
the field against any trust on earth, except one 
which has a natural monopoly (by this I mean one 
which, like the Standard Oil Company, owns the 
only oil-producing lands in the country), and suc- 
cessfully puts its products upon the market with 
the sympathy of the consumer all on its side. 

What can be accomplished by legislation or 
regulatory laws I cannot see, nor do I look to 
such enactments for a remedy of any evils that 
may grow out of trusts. Of course, it is fashion- 
able, it is epidemic, to denounce all large aggre- 
gations of capital as “trusts.” This mania will at 
last exhaust itself, and the country will find that 
those who have been damaged by trusts were 
those who bought their securities for more than 
they were worth.— Ex-Secretary J. Sterling 
Morton. 


PUBLIC OFFICERS AND EMPLOYES. 


SALARIES — ExtRA Pay FoR SuNDAY WorK— 
PUNCTUATION. 





New York Court or APPEALS. 

Decided June 6, 1899. 

ALFRED J. TyrrELL, Respondent, v. THe Mayor, 
ALDERMEN AND COMMONALTY OF THE CIty OF 
New York, Appellant. 

A public officer who receives an annual salary for 
his services cannot recover extra compensa- 
tion for services rendered on Sunday unless 
some statute allows it. 

The punctuation of a statute is subordinate to the 
text, and is never allowed to control its plain 
meaning; but when the meaning is not plain, 
the punctuation may be resorted to to aid in- 
terpretation. 

The provisions of chapter 368 of the Laws of 1894, 
which gave to certain employes of the depart- 
ment of street cleaning of the city of New 
York extra pay for Sunday work, applied only 
to the hostlers in that department. 

Appeal from an order of the Appellate Division 
of the Supreme Court, in the First Judicial De- 
partment, reversing a judgment entered upon the 
decision of the court on a trial without a jury. 

This action was brought to recover extra com- 
pensation for services rendered by the plaintiff for 

















the defendant on the forty-seven Sundays which 
elapsed between April 26, 1894, and March 22, 
1895. During this period the plaintiff held the 
position of section foreman in the street cleaning 
department of the city of New York, by regular 
appointment, at a salary of $1,000 a year, at which 
rate he has been paid for the whole of the said 
term of his employment. The trial judge found 
“that the plaintiff performed certain work and 
rendered certain services on Sundays during that 
time as section foreman for which he has received 
no additional compensation.” As a conclusion of 
law he found “that chapter 368 of the Laws of 
1894, which provides for extra pay to hostlers for 
Sunday work, manifests an intention on the part 
of the legislature to exclude other employes from 
receiving additional compensation for Sunday 
work,” and “that since the right of the plaintiff 
to recover a verdict for the said Sunday work 
rests entirely upon the statute above cited, the 
defendants should have judgment in their favor 
upon the merits.”” The judgment entered on this 
decision was reversed by the Appellate Division, 
and thereupon the defendant appealed to this 
court. 


Theodore Connoly, for appellant; John W. 
Weed, for respondent. 


Vann. J.— This appeal brings before us for 
construction a section of the defendant’s charter, 
which, so far as material to this controversy, is as 
follows: “ The annual salaries and compensations 
of the members of the uniformed force of the de- 
partment of street cleaning shall be fixed by the 
board of estimate and apportionment, and _ shall 
not exceed the following: Of the general super- 
intendent, $3,000; of the assistant superintendent, 
$2,500; of the superintendent of stables, $2,000; of 
the master mechanic, $1,800; of the superintendent 
of final disposition, $2,000; of the assistant super- 
intendent of final disposition, $1,500; of the dis- 
trict superintendents, $1,800 each; of the time 
collectors, $1,200 each; of the section foremen, $1,000 
each; of the dump inspectors, $1,000 each; of the 
assistant dump inspectors, $900 each; of the tug 
and scow inspectors, $1,000 each; of the dump 
boardmen, $720 each; of the sweepers, $720 each: 
of the drivers. $720 each; of the stable foremen, 
$1,200 each; of the assistant.stable foremen, $900 
each; of the hostlers, $720 each, and extra pay for 
werk on Sundays. The members of the devartmen: 
of street cleaning shall be employed at all such 
times and during such hours and upon such duties 
as the commissioner of street cleaning shall direct. 
for the purpose of an effective performance of the 
work devolving upon said department” (L. 1882, 
chap. 410, § 704: L. 1892, chap. 260, § 7o4a: L. 1894, 
chap. 368, § 7042). 

The plaintiff claims that the words “ extra pay 
for work on Sundays ” apply to all the officers and 
employes named in that part of the section quoted 
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above, while the defendant claims that those 
words apply to hostlers simply. The position of 
the plaintiff has been sustained by three of the 
learned justices of the Appellate Division, while 
the trial judge and two of the justices of the Ap- 
pellate Division sustained the position of the 
defendant. 

A public officer who receives an annual salary 
for his services cannot recover extra compensation 
for services rendered on Sunday unless some stat- 
ute allows it (Palmer v. Mayor, &c., 2 Sand, 318; 
Watts v. Van Ness, 1 Hill, 76). Ifa statute, which 
appropriates or authorizes the appropriation of 
money, for the payment of a salary to a public 
officer or employe, is indefinite, so that it is un- 
certain whether the legislature intended to devote 
a larger or a smaller sum to that purpose, the 
doubt should be resolved by adopting the smaller 
amount, as the interest of the public, other things 
being equal, is superior to that of an individual. 
If the expression relating ‘to extra pay is capable 
of being satisfied in more ways than one, resort to 
this principle would settle the question by sustain- 
ing the appeal of the defendant. 

The punctuation of this statute is of material 
aid in learning the intention of the legislature. 
While an act of parliament is enacted as read and 
the original rolls contain no marks of punctuation, 
a statute of this State is enacted as read and 
printed, so that the punctuation is a part of the 
act as passed and appears in the roll when filed 
with the secretary of state. The Constitution pro- 
vides that, except in a case of necessity, formally 
certified by the governor, every bill must be 
printed “in its final form” and placed upon the 
desks of members of the legislature at least three 
days prior to its passage, and upon the final read 
ing no amendment is allowed (Const., art. 3, § 15). 

The punctuation, however, is subordinate to the 
text and is never allowed to control its plain mean- 
ing, but when the meaning is not plain, resort 
may be had to those marks, which for centuries 
have been in common use to divide writings into 
sentences, and sentences into paragraphs and 
clauses, in order to make the author’s meaning 
clear. The sentence under consideration contains 
more than two hundred words, divided into nine- 
teen clauses. The first clause, separated from the 
rest by a colon, is general, and applies the com- 
mand of the legislature to all that follow. The rest 
of the sentence consists of eighteen clauses, each 
separated from and made independent of the 
others by an intervening semicolon. While each 
must be read in connection with said general 
command, neither need be read in connection with 
any other part of the sentence. Each clause con- 
tains a comma, separating the position named 
from the salary belonging to it, and is complete in 
itself, except that it depends for a part of its mean- 
ing upon the primary command with which the 
sentence opens. The words relating to extra pay 


XUM 





are not separated from the remaining words of the 
clause by a semicolon, as would be expected if 
they applied to the preceding clauses, but by a 
comma, which indicates an intention to limit their 
application to the clause in which they appear. 
This clear system of punctuation forbids, as we 
think, that the last words of the last clause, viz., 
“and extra pay for work on Sundays,” should be 
read as a part of each of the other clauses except 
the first, which is obviously general in its applica- 
tion. The effect of the punctuation is the same as 
if the sentence was divided into eighteen independ- 
ent sentences, with the first clause a part of each. 

The legislature did not mean that the general 
superintendent should receive $3,000 a year “ and 
extra pay for work on Sundays,” or that the mas- 
ter mechanic and others, in addition to a fixed 
annual salary, should receive extra pay for work, 
occasionally, though not regularly, done on Sun- 
day, but that the hostlers, who are expected to 
work every day, should receive extra compensa- 
tion for Sunday work done regularly as a part of 
their weekly duties. There was a reason for this 
distinction, which first appeared in the amendment 
of 1894, for the legislature is presumed to have 
known that, according to the laws of nature, the 
horses should be fed and cared for every day, 
while the cleaning of the streets would require 
Sunday work only once in a while, when special 
circumstances made it necessary, and the commis- 
sioner saw fit to call the men out (McCormack v.° 
Mayor, 14 Misc. Rep. 272, 275). Moreover, the 
legislature would not be apt to hold out the temp- 
tation to do unnecessary work on Sunday, in vio- 
lation of the genera! policy of the State, so as to 
increase the annual salary of all the officers and 
employes of the department (Penal Code, § 263; 
1 R. S. 675). Thus, “the law as it previously 
existed, and the necessity and probable object of 
the change,” indicate the same intention as the 
punctuation (Donnelson v. Wood, 22 Wend. 395, 
307). 

We thus reach the conclusion, which is con- 
firmed by repeated legislative declarations, that 
the clause in question applies to the hostlers only, 
and that the plaintiff is not entitled to recover (L. 
1897, ch. 378, § 536; L. 1899, ch. 261). This con- 
clusion makes it unnecessary for us to consider the 
question, so fully discussed below, whether the 
board of estimate and apportionment had allowed, 
or attempted to allow, the plaintiff any sum for 
Sunday work. 

The order appealed from should be reversed 
and the judgment entered upon the decision of the 
trial court affirmed, with costs. 

All concur. 

Ordered accordingly. 


= 
Justice Levere, of Evanston, Ill., has sentenced 
a colored boy to “six months’ attendance at Sun- 
day school” for stealing green apples. 
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QUESTION OF CONTRIBUTORY NEGLI- 
GENCE. 


— 


ae HEALEY, a child three and a _hali 

years old, was run over at One Hundred and 
Eighth street and Second avenue by one of George 
Ehret’s brewery wagons, and received severe in- 
juries. A judgment dismissing the complaint in 
her suit by guardian, to recover damages, has 
been reversed by the Appellate Division in an 
opinion by Justice McLaughlin, who holds that it 
was evident there was sufficient to go to the jury 
upon the question of the driver’s negligence, and 
that that view was apparently shared by the trial 
judge, whose ruling was based upon the ground 
of contributory negligence on the part of Mrs. 
Mollarky, having the child in charge, being im- 
putable to the infant plaintiff. ‘‘ Considering the 
tender age of the child, the court was right in 
holding that she was mon sui juris, and though not, 
therefore, capable of being guilty of negligence 
herself, her custodian’s negligence, if proven, was 
imputable to her. It therefore remains to deter- 
mine whether the course pursued by Mrs. Mol- 
larky in attempting to cross the street under the 
existing conditions can be held as matter of law 
to have been negligent. She saw the wagon while 
it was proceeding from the west side diagonally 
across towards the southeast corner of the avenue, 
and from the position which she and the children 
reached near the track in the middle of the ave- 
nue it is evident that had the wagon gone in the 
direction in which it was headed, to the east side 
of the avenue, and northerly, she and the children 
She was not guilty 

law in failing to 


would have passed in safety. 

of negligence as a matter of 
anticipate the change of direction of the horses 
and the wagon. There was not a lack of 
judgment on her part. The accident was due to 
the sudden change in the direction taken by the 
horses attached to the wagon and the speed with 
which they approached the crossing. They were 
not under the driver’s control when they reached 
the place where the children were. It is true that 
Mrs. Mollarky had not the children — as she could 
not very well have had them — both by the hand, 
because she had one child in her arms. She testi- 
fied that they were not more than two feet in front 
of her; she is supported in this by her further state- 
ment that she was close enough to them to be 
able to see her own child and draw it back to a 
place of safety, but that the time was not sufficient 


even 


to permit her also to reach her niece, who was 
injured. Upon the defendant’s view of the law 
applicable to pedestrians and vehicles, a wagon 
would be entitled to the unrestricted use of the 
entire roadway, and a person in Mrs. Mollarky’s 
position would have to wait until every vehicle 
using the street had passed up or down before she 
might, without negligence, venture to cross. It 
has frequently been held that as between pedes- 





trians and vehicles, the former had not priority in 
the use of the streets, but each in using them has 
equal or reciprocal rights and duties. Ernest M. 
Welch for appellant; Grant C. Fox for respondent. 
—N. Y. Law Journal. 


English Aotes. 

Mr. Justice Cozens-Hardy has been knighted by 
the queen. 

The degree of LL. D. has been conferred by 
Dublin University on Lord Macnaughten. 
chamber has 
introduced by M. Viviani, 
Socialist, authorizing women possessing the di- 
ploma of licentiate-in-law to practice at the bar. 


By 319 to 174 votes the Paris 


passed a resolution, 


Announcement is made that the salaries of the 
puisne judges of the High Court of India are to 
be increased 45,000 per annum to 
48,000 rupees per annum, with a reduction of the 
period of service required for earning a pension. 
Every chief justice or judge of the High Court in 
India hereafter will be called upon to resign his 


from rupees 


office on attaining the age of 60 years. 

The death is announced of Juliet, Lady Pollock, 
widow of the late Sir Frederick Pollock, sometime 
queen's remembrancer, and senior master of the 
Supreme Court, who died in 1888, and mother of 
the present Sir Frederick Pollock, Mr. 
Walter Herries Pollock. Lady Pollock was the 
daughter of the Rev. Henry Creed, vicar of Gorse, 
Gloucestershire, and was married in 1844. 

The 


cision of the 


and of 


the de- 
French chamber to allow a woman 


most interesting comment upon 
to practice as an advocate in the French courts is 
to be found in a complaint made by an American 
the Women’s that women, 
though allowed to lawyers in the 
United States, are not permitted to act as judges. 
The complaint is sufficiently logical to render it 
desirable that the thin end of the wedge should 
-Law Journal (london). 


lady at Congress, 


practice as 


not be admitted. 
The only real use of grand juries is to be lec- 
and recorders 
like to 


their views on things in general, and it is very 


tured or sermonized by judges 


Judges and recorders naturally express 
convenient that they should have a small, com- 
pact, intelligent audience, listen 
respectfully and without interruption. Last week 
Mr. Justice Mathew, who has peculiar views upon 
punishment, informed the grand jury of Essex that 
“the effect of severe punishment is greatly over 
rated, and that the punishment of crime and not 


compelled to 


revenge is the spirit in which the criminal law 
should be administered.” This week the recorder 
of Colchester has spoken to the Colchester grand 
jury on the same subject, but not in the same 
strain. He advocates “ firmness” on the part of 
the magistrates, and puts down the objects of pun- 
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ishment as (1) vindication of the law, (2) a deter- 
rent to others, (3) the reformation of the prisoner. 
The “ vindication of the law” is what Mr. Justice 
Mathew would call “revenge.” But I suppose 
that what “* vindation of the law”’ really means — 
or ought to mean — is the making of the law re- 
spected so that men may be afraid to break it. 
The punishment should not be so heavy as to drive 
a man to despair, but it should be sufficiently 
severe to give him good reason to abandon crime. 
This is the full and sufficient “ vindication’ of the 
law which punishment should achieve, and if it 
succeeds in just attaining this degree of severity, 
and no more, it will be a deterrent and a reform- 
ing influence as well as a * vindication.” Although 
Mr. Justice Mathew’s theory of punishment differs 
from that of the recorder of Colchester, the sen- 
tences inflicted by the former at Chelmsford were 
upon the same scale as Judge Philbrick’s sentences 
at Colchester, steering carefully between the dan- 
gers of over-severity and over-leniency. — Essex 
County Standard. 


Legal Rotes. 

The death of Chief Justice Walbridge H. Field, 
of the Massachusetts Supreme Court, makes 
Oliver Wendell Holmes, Jr., the senior member 
He was ap- 
pointed in 1882, or the year following Mr. Field’s 
appointment. 


of the court in length of service. 


Hon. William B. Ives died in Ottawa on July 
15, aged 59. He was a lawyer, and one of the 
leaders*of the conservative party in Canada. He 
was first returned to parliament in 1878, and was 
never defeated in an election contest. He was a 
prominent member of the late conservative ad- 
ministration, being president of the council and 
minister of trade and commerce. 

David Zorotsky entered suit against his wife 
Buena in a Baltimore (Md.) court on the 6th inst. 
for $500, the amount she promised to pay him for 
marrying her. Buena Koch was a widow, whose 
husband left her comfortably fixed. David claims 
she set her cap for him and he agreed to make her 


his wife in consideration of a promissory note, 


Buena con- 
sented, and the ceremony was performed. After 
three months Davis missed the note, and his wife 
confessed having taken it. 


which was to be paid in two years. 


Subsequently she said 
it was destroyed. Now Davis appeals to the courts 
to compel payment. 

Sir Robert Stout, the new chief justice of New 
Zealand, is singular among occupants of high 
judicial office in being an avowed atheist. He was 
formerly known as the “ Bradlaugh of the Anti- 
podes,” and he once presided over a secularist con- 
gress in Melbourne. He was born in the Shetland 
Islands 55 years ago, emigrated to New Zealand 
in his nineteenth year, became a schoolmaster, 





studied law after school hours, and secured the 
right to wear a wig and gown at 27. At 31 he was 
an M. P., and at 34 attorney-general in the govern- 
ment of Sir George Grey. In 1884 he became 
premier of a coalition government in association 
with Sir Julius Vogel. 

The New York Times recalls a story of Judge 
Martin Grover, who used to be a leader in his 
party and was at one time approached by a young 
citizen who wished to be nominated to the State 
assembly. The old judge had certain 
doubts about him, which he expressed somewhat 
freely, and yet he was willing to afford him a trial. 
He therefore addressed the aspirant in this way: 


shrewd 


“ Young man, if you will give me your word that 
you won't steal when you get to Albany, I'll see 
The 
young aspirant drew himself up with great dig- 
nity and responded: “ Judge Grover, I go to Al- 
bany unpledged, or I don’t go at all.”’ 


what kin be done about sendin’ you there.” 


The various forms of oath-taking, even in this 
country, are of considerable interest, and would 
certainly form a fascinating chapter in connection 
with the peculiarities of legal lore. It would not, 
however, says the New York Press, be easy to 
find an instance in which anything like so queer 
a medium of attestation was employed as a guil- 
lotined black cockatoo. But no less an extraor- 
dinary medium than that was what the police of a 
country district in New South Wales had to pro- 
vide the other day ‘for a finical Chinaman, who 
declined to swear on anything else. Headless 
fowls were brought, but in vain, and as the matter 
was important, even a black swan, a luxury surely 
for a Chinese witness, was suggested, only to be 
immediately After time had 
elapsed, and when the representatives of the law 
seemed quite at their wits’ end, a dead cockatoo of 
the required hue was strangely discovered in a 
hut of one of the other celestials, who mulcted the 
anxious officials in $2.50 for the bird. Then the 
solemn and peculiar oath was duly administered, 
on which the difficult with a bland and 
childlike expression, declared he knew nothing 


refused. some 


witness, 


about the case, and sat down smiling! 


Legal Laughs. 


Witness — “ Yis, 
cocked hat whin 

Lawyer — “ Hold on there! 
it was a cocked hat?” 

Witness — “ Because it wint off every toime th’ 
wind blew, sor.” 


sor, th’ 


” 


prisoner hod on a 


How do you know 


Prisoner (sentenced to ten days) — “ What 


would you do if Oi said you was an ould fule?” 
Magistrate — “‘ You would get ten days more for 
contempt.” 
Prisoner — “ Thin, begorra, Oi’ll not say it — 
Oi’ll only think it.” 





64 THE ALBANY 


LAW JOURNAL. 








Bew Books and Rew Editions. 


A Digest of All the Decisions of All the Courts 
Relating to National Banks Reported from 
1864 to April, 1898. By Hal H. Smith, of the 
Michigan Bar. Chicago: T. H. Flood & Co., 
1899. 

In this work of 325 pages the author has en- 
deavored to collect all the case law relating to the 
national banking system. In the selection of the 
matter, every case not bearing directly upon the 
construction of the bank act has been eliminated, 
and out of about 5,000 cases examined 1,400 have 
been used. The citations, however, amply cover 
all the cases relative to any proposition of bank- 
ing law. The author truly says that litigation as 
to this branch of our commercial life multiplies 
every year, and the necessity of keeping abreast 
with the latest decisions and interpretations is 
manifest. The author's work throughout the 
digest shows remarkable power of condensation 
and perspicacity of statement, and a painstaking 
thoroughness that cannot fail to render the work 
under review of distinct value, not alone to the 
lawyer and the banker, for whom it is primarily 
intended, but also to professional and business 
men generally. In his preface to the volume the 
author traces the growth of the National Bank Act 
from its inception to the present time, and con- 
cludes that however beneficial may be the amend- 
ments that are now being proposed “ they cannot, 
without danger, change the basic principles of this 
legislation, the solidity and integrity of which will 
continually develop as we study the cases that are 
roughly noted in this digest.” 


A Treatise on the American Law of Replevin, 
and Kindred Actions for Getting Possession 
of Chattels. By Roswell Shinn, LL. D., Dean 
and Professor of Pleading and Practice in the 
Illinois College of Law. Chicago: T. H. 
Flood & Co., 1899. 


In this work the author has attempted a com- 
plete statement of the general principles of the 
common law of replevin as modified by the State 
statutes and the construction and application of | 
the same by the courts of review. In the preface | 
to the work the author remarks that 
as replevin in America and the kindred actions of 
whatsoéver name are based on the common-law 
action which is the outgrowth of centuries, and as 
all the statutory modifications in names or pro- | 
cedure are but differentiations of the original, the 
fundamental treatment has been amplified to in 
clude such statutory procedure as “Actions to 
Obtain Possession of Chattels,” “ Proceedings to 
Recover Possession of Personal Property,” “ Pos- | 
sessory Action,” “ Possessory Warrant,” “ Seques- | 
tration,” etc. In order that not only general rules, | 
but also every varying phase of, and the special 
application may be ascertained as far as possible 





‘inasmuch 


without access to and perusal of the report itself, 
the author has not only cited his authorities to 
each modifying clause, but where their decisions 
group themselves to sustain fundamental and gen 
eral rules he has, as far as space will permit, sub 
joined voluminous foot notes to bring out the 
particular application as well. To make the find 
ing of the individual State law more expeditious 
the notes are arranged alphabetically, according 
to the names of the States, where no particular 
reference to other matter makes the same advis- 
able. The General Index makes special reference 
under the State name to the subject-matter pe 
taining to that special State when the same differs 
from the general rules. In addition to this feature, 
the Table of Contents refers to the subjects oi 
chapters, and at the heads of the chapters them 
selves are placed tables of the sections contained 
therein. This makes the finding of any branch o! 
the subject, together with its kindred and relevant 
subject, easy. and sure. Furthermore, care has 
been exercised in making the sections themselves 
treat directly of the subject-matter named in the 
heading, connecting the same by cross-references 
to other and relative matters. 

The work is comprehensive in scope, and is 
divided into three parts, 1. The Remedy; 
2. The Procedure; 3. Actions Arising from Re 
plevin. Each branch is treated with equal thor 
oughness, and the whole forms a work 
from the ability and experience of the author, is 


Viz.: 


which, 


certain to meet with a very favorable reception by 
the bench and the bar of the country. The style 
of writing is admirably lucid, and no effort has been 
spared to make the work reliable and aupghorita 
tive. 


The American Digest, Being a Digest of all Cur 
rent Decisions of All the American Courts, as 
Reported in the National 
the Official Reports and Elsewhere, from Sep- 
tember 1, 1898, to March 31, 1899. Prepared 
and Edited by the Editorial Staff of the Amer- 

St. Paul, Minn.: West 


Reporter System, 


ican Digest System. 

Publishing Co., 1899. 
The plan of the American Digest System is 
well known to the profession at large, the 
called Century Digest covering the law from the 
earliest American Reports to 1896, in one series, 
under one alphabet. The 
tended to cover all reported American cases since 
i896, in current bound volumes, connecting with 
the Century edition. In accordance with the an 
nouncement of the publishers, the bound volumes 


so- 


continuations are in- 


hereafter will be published whenever enough mat 
ter has accumulated to make from 4,000 to 5,000 
columns of text each, regardless of the number of 
months covered. Of the work in general it is un- 
necessary at this time to speak, as the members of 
the profession are thoroughly acquainted with its 
merits. 





